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Pebruary 19, 1957
C Memorandum No. 9

Subject: Study No. 12 - Taking
Ingtructions to the Jury Room.

This recomrendstion and study has been printed and distributed to the
statutory list. It was sent to the State Bar on September 25, 1956 but no official
report of State Bar reaction to the Commission's recarmendation has been received.
The revisions reccumended by the Commissicn are embodied in S.B. 33, introduced
by Senator Dorsey at the Commission's request.

Early in December we received & letter from Roy A. Gustafson, District
Attorney of Ventura County, who had considered Study No. 12 in his capscity as a
member of the State Bar Committee on Criminal Law and Procedure to which It was
apparently referred by the Boerd of Governors. (I assume it wes also referred to
CAJ since it affects civil as well as criminal actions.) In his letter, a copy of
which is attached, Mr. Gustafson raised scme guestions concerning the mechanics
of getting the instructions to the jury. The Commission conéiﬂereﬂ these guestions
at its December meeting and decided to leave the problems suggested by Mr.
Gustafson for soluticn by the courts or the Judicial Council, by court rule or
otherwise.

Recently, we received a letter relating to Study No. 12 from Mr. Robert E.
Reed, attorney for the Department of Public Works. A copy of Mr. Reed's letter is
alsc attached. Mr. Reed raises the same questicns as were raised by Mr. Gustafson
and, in addition, states he feecls very strongly that if the jury is to have any of
the instructions in the jury room it should have ell of them.

The Comiésion mey wish to consider both questions raised in Mr. Reed's

C letter, with a view to smending 5.B. 33 before it is presented to the Judiciary




Commnittees. If it does, the following is offered for such assistance as it may

provide:

1. VWhether the statute should specify the form in which the instructions

given to the jury to teke to the jury room shall be. The problem here, as

suggested by both Mr. Gustafson and Mr. Reed, 1s that proposed instructions as
presently submitted by counsel bear the attorney’s name, citation of authority,
and sametimes even argumwent and that instructions subtmitted in such form are
unsuitable to give to the jury, particularly when modified in bandwriting by the
Judge. Both men feel that any instructions given to the jury shovld be given as
the instructions of the court and in a form described by Mr. Gustafson as "a nice,
neat form (such as they are in when & reporter's transcript is made of t.he
instructions given by the judge).” |

If upon reconsiderstion of the matter the Commissicn concludes that this
suggestion is well taken, the matter could be covered by adding the following
sentence to proposed Section 612.5 of the Code of Civil Procedure and proposed
Section 1137.5 of the Pensl Code:

The copy of the instructions given to the jury shall be

HPmitten wlthout substantial handwritten modifiestion and shall

not contain any citetion of authority, srgument, or material which

would identify particulsr instructions as baving originated with a
party or with the court. |

The mechanics of making the Instructions sveilable in such form to the
trial judge would sesm to be a matter within the province of the Judicial Council
in the exercise of its power to meke rules for the superior and municipal courts.
Presumably, the necessary changes would be made through revision of Rule 16 of
both the Superior Court Rules and the Municipal Court Rules. Bach Rule presently
;t'eads as follows:




Rule 16. Proposed jury instructions.

{a) [Citation of authorities] Fach proposed jury
instruction presented by e party, except instructicns
requested by number reference to forms previously
approved by the court, shall contain at the bottam
thereof a citatien of authorities, if any, supporting
the atateme:rb of law therein.

(b) [Form of instruction] Except as to such approved
forms, each proposed instruction shell be in the form
specified by Rule 1 {e), indicating the party upon whose
behalf it is requested. Instructions shall be mmbered
consecutively, but not firmly bound together.

{c) [Time for presentation in criminal cases]
Instyuctions requested by either perty in a criminal
case shall be presented to the court end served on
opposing counsel before the taking of testimony;
provided, however, additional instructions may be
presented when the occasion therefor arises at a
later tine.

(4) [Disregarding proposed imstructions] Proposed
instructions, except those required by law, which do not
camply with this rule may be disregerded, in which event
the judge shell endorse therecon the reason for his
refusal to congider the same.

2. Whether the Jury Should Be Given All of the Instructions If IY Is

Given Any of Them. The Commission considered this question in connection with

Study No. 12. It was decided that the Commission should make no recommendation
concerning this matier but should bring it to the Legislature's atten{ion by
including in its reccmmendation the following stetement: |
"I£ this recommendation [to make the instructions

available to the Jury] is accepted, the Legislature may wish,

in addition, to require that all instructions given be in

writing so that the jury will heve all of the instructions

in the jury room if it has any of them".

If Mr. Reed's suggestion is thought to be well taken, it could be put

into effect by eimply deleting the word "written" in proposed Section 1137.5 of




the Penal Code and proposed Section 612.5 of the Code of Civil Procedure or by
both doing this and sdding the following sentence to each of these proposed

sections:

"If the jury is given any of the instructions, it zmust

be given all of them' .

Bowever, this apperently simple amendment of proposed Section 1137.5 of |
the Penal Code and proposed Sectien 612.5 of the Code of Civil Procedure may be
thought to raise & further problem with which the Commission ought to deal if it
accedes to Mr. Reed's suggestion. | It V:Ls arguable that if the proposed sectione
were enacted ss thus smended, they would, as a practical matter, reguire that the
trial judge heve all 91’ the instructions before him in a form sultable to give to
the jury (see discussion re form ebove) when he instructs the jury orally, thus
precluding the giving of some or all of the oral instructions extemporanecusly or
by resding them fram a book or other source. This is beceuse the cowrt would not
otherwise have a copy of all of the instructions immedistely avallable to give to
the jury should this be desired or requested unless 'b.he reporter had teken them
dovm. Even if they had been teken dowm, there would be a conslderable deley
involved in transcribing a copy of the instructions for the jury.

It way be thought that if the court is, in effect, to be required to have
& written copy of all of the instructions before him when he gives them orally,
this requirement should be imposed directly rather than indirectly. If the
Commission tekes this view, it will have to consider what revisions, if any, of
the Penal Code and the Code of Civil Procedure would be required in this regard.

Penal Code. Section 1127 of the Penal Code provides in relevent

b




1127. All instructions given shsll be in writing unless

there is a phonographic reporter present and he tekes them

down, in which case they may be given orally; provided, however,

that in all misdemeanor cases oral instructicne may be glven

pursuant to stipulation of the prosecuting attorney and counsel

for the defendant . . . .

It 18 not precisely clear what "shall be in writing" mesns. The cases
suggest that its meaning is that the judge shall read from a written copy of the
instructions when he instructs the jury orally. In view of the "unless” and
"provided, however" clauses in Section 1127 a revision of this section may be
thought to be necessary or at least desirmble in the interest of ciarity if the
judge is expected to have before him when he instructs the jury orally, a written
copy of the instructions in suiteble form to give the jury to take to the jury
rocm. The following revision of Section 1127 is suggested for the Commission's
consideration:

1127. All-inpéraebiens-phall-be-in-wriking When

the court instructs the Jjury at the begioning of the trial

or from time %o time Auring the trial he shell have before

him & writien eopy of such instructions from which the

instructions shall be reed unless there 15 a phenographic

reporter present apd he takee them down; provided however,
that in all misdemeancr cases eval such instructions may be
given orally pursuant to stipulation of the prosecuting
attorney é.nd counsel for the defendant. When such

instructions are read from a written copy, the copy

shall be mede a part of the record in the case.

When the _court charges the jury at the close of

the case he shall have before him a written copy of the

charge, in a form suitable to give to the jury to take
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into the jury rocm pursusnt to Secticn 1137.5, from which

the charge shall be read. Such written copy of the

charge shall be made s part of the record in the case.

In charging the Jury the court may instruct the
Jury regarding the law applicable to the facts of the
case, and may make such comment on the evidence and the
testimony and credibility of any witness as in ite opinion
is necessary for the proper determination of the case and
in any criminal case, whether the defendant testifies or
not, his failure to explaln or to deny by his testimony
any evidence or facts in the case against him may be
commented upon by the court. The cowrt shall inform the
Jury in all cases that the jurors are the exclusive judges
of eJ.l questions of fact submitted to them and of the
credibility of the witneesses.

Either paxrty mey present to the court any written
charge on the law, but not with respect to matters of
fact and request that 1t be given. If the court thinks
:i.t_ correct and pertinent, it must be given; if not, it
must be refused., Upon each charge presented and given or
refused, the court must endorse and sign its decision
and & statement showing which party requested it. If
part be given and parit refused, the court must distinguish,
showing by the endorsement what part of the charge wes

given and what part refused.
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The following comments on this proposed revision of Section 1127 of the
Penal Code are in order:

1. VWhile, &s has been said, the mesning of the requirement of present
Section 1127 that all instructions given "shall be in writing"” is not clear, its
purpose wculd seem to be to make a copy of the instructions a part of the record
on appeal so that the eppellate court can determine whether erronecus instructions
were given; thie alone would seem to explain the exception made when oral
instructicns are teken down by the reporter.

2., The first paragraph is included because Penal Code Section 1093
expreésly refere to the giving of instructions at the beginning of the trial and
from time to time during the trial and present Section 1127 is broad enough to
cover these instructions as well as those given in the court's charge to the jury.
Presumably & reporter will usually be present and will take down these earlier
instructions so that the requirement that they be in writing will seldom apply.
When it is applicable, provision 1z made for the inclusion of the written copy of
such instructions in the record in order that they will be available to the
appellete court. It is not required that these instructicns be in & form suitable
to take to the jury room on the assumption that proposed Section 1137.5 applies
only to the court's charge at the end of the case; eny party who wishes an
instruction given earlier to go to the jury room can prepumsbly request that it bde
repeated in the charge.

3. Ko "unlese" or "provided" cleuse is included in the second paragraph
which deals with the court's charze because.the very purpose of the revision is
to require the court to have before him in all ceses a copy of the charge which
he can hand over to the jury at once should the court, a perty, or a juror wish

this to be done.
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Code of Civil Prccedure. There is no present statutory requirement that

jury instructions in civil cases be "in writing", whether given during the trial
or in the court's charge to the jury. In order to make a copy of the instructicns
immediately available to teke to the jury room, however, Code of Civil Procedure
Section 608 should be amended as foliows:

6C8, when the court charges the jury at the closge of

the case he shall have before him a written copy of the

charge, in a form suitable to give to the jury to take

to the jury room pursuant to Section 612.5, from which

the charge shall be read. Such written copy of the charge

shall be made & part of the rec_ord. in the case.

In charging the jury the cowrt may state to them
all matters of law wliich it thinks necessary for thej.r
informetion in giving their verdict; and, if it state
the testimony of the case, it must inform the jury that
they are the exclusive judges of all questicns of fact.
The-eourb-muet-furnish-te-elther-parbyr-ab-the-fimey ~-upen
reguesty-a-shatenent-in-writing-of-the-peints-ef-law
eontsined-in-the-ehaygey-or-8igny -at-the-simey-a
statepent-of ~aveh-pointa-prepared-and-submitiod-by-the
eounsed-ef-eithor-partyy
Two corments may be made:
1. 'The first paragraph makes the last sentence of the present sectlon
wnecessary so it is struck out.
2. There could be included in a revision of Section 608 the counterpart

of the Tirst paregraph of the proposed revision of Penal Code Section 1127,
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relating to instructions given during the trial. This has not been done because
there is apparently no present reguirement that instructions given during a
civil trial be in writing and 1t is not necessary to include such a requirement

to achieve the Comnission’s limited purpose.

Respectfully submitted,

John R. MeDonough, Jr.
. Executive Secretary

ett.
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DISTRICT ATTORNEY
Ventura County
Room 236 Court House

Ventura, California

December 5, 1956

Mr. John R. McDonough

Executive Secretary

California Law Revision Commission
School of Law

Stanford, California

Dear Mr. McDonough:

A couple of weeks ago the Committee on Criminal Law and Proce-
dure of the State Bar considered the "Report and Recommendation of
Law Revision Commission to Legislature Relating to Whether the Jury
should be given a copy of the Court's Instructions to take into the
Jury Room." We agreed that the principle was a good one, but we
thought that a great deal of further study is necessary to work out
the mechanics of a system whereby the written instructions which
the jury would get would be in such form as not to cause confusion
or prejudice.

I want to explain my own position on the matter. If written
instructions as they are now generally constituted are handed to the
jury, the jury will see that the instruction comes either from the
plaintiff or the defendant or from the court itself. Very often,

a typewritten instruction will have the attorney's name and address
on it. Furthermore, there is likely to be citation of legal
authority and perhaps even argument in support of the instruction.
Quite often there will be a rubber stamp on the page indicating the
Jjudgets action on the instruction and containing information which
has no purpose before the jury.

My reservations about the recommendation of the Law Revision
Commission were strengthened by the decision in People v. Lyons
(1956}, 47 A.C., 316. In substance, the conviction was reversed
becauss the jury took into the jury room a written instruction part
of which was in printing and part of which was in the judge's own
handwriting. The court felt that the handwriting gave undue emphasis
to the statement of law embodied therein. Until we figure out some
method of getting the instructions to the jury in a nice, neat form
{such as they are in when a reporter's transcript is made of the
instructions given by the judge), I think the Law Revision Com-
mission should withdraw its recommendation.

Sincerely yours,
ROY A. GUSTAF3ON

District Attorney
RAG:ag '




CopY STATE OF CALIFCRNTA COFY
DEPARTMENT OF PUBLIC WORKS

Division of Contracts and Rights
of Way {Legsal)

February 8, 1957

Honorable Thomas E. Stanton, Jv.

Chairman, California Law Revision Committee
111 Sutter Streat

Ban Frencisco, Cslifornia

Dear Mr. Stanton:

Folloving receipt of the three reccmmendetions and studies of your
commission, we have given considersble thought to the one dealing with "Taking
instructions to tae jury room’. As you know, our office tries a large number of
Jury ceses, most of them, of course, being condemmation cases, Although there is
some slight disagreement, most of owr trial attorneys believe that there is merit
in the suggestion that the ingtructions be given to the Jury, subject, however, to
the solution of several serious broblems involved., Failing such a solution, they
feel that what might not now be an ideal solution would be made worse.

I note that in the beginning of the recommendation it is stated "If
this recommendation (that juries be given coples of written instructions) is
accepted, the Legislature may wish, in addition, to require that all instructions
given be in writing so that the jury will have all of the instructions in the jury
room if it has any of them".

We feel very strongly that if any instructions are to be given to the
Jurors to take into the Jury rocm, they should have dall of the instructions.
Probably the only way to eccomplish this would be to require that all instructions
be given in writing. I wondered whether your commission has prepared appropriate
language to furnish to the legislature in the event it evidenced a desire to
inciude this provision. A few Judges disregard all submitted instructions and
then orally instruct the jury. This creates quite a problem in the event either
party 1s dissatisfied with the ingtructions becauge it is difficult to determine
which of the submitted inetructions have been given, modified, or are covered by
other instructions. The work of the attorney preparing the motion for a new trial
or an appeel is made very difficult so that we would be inclined to favor a
requirement thet all instructions be in writing,

We are concerned about some additicmsl considerations. Under existing
practice both plaintiff and defendent submit instructions to the court and there
is typed on each instruction that it is requested by the particular perty. The
court often modifies the submitted instructions with Pen and ink. Tt seems to us
that if written instructions are o be submitted to the jury they should be
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subtmitted as the court's instructions sc that the jury would not be advised as

to which side hed requested the instruction. The fact that the court had modified
one that was requested might well be prejudicial to the party who had submitted
the original instruction and, in effect, had been overruled by the court. Unless
the form in which the parties submit instructions is chenged, it would either be
necessary to retype the instructions to be submitted to the jwry or require the
respective counsel to furnish extra copies unmarked as to the identity of the
party reguesting the inetruction. In many cases this would be difficult to
accomplish without considereble delay.

I would be glad to have your reactions to the above comenta. We
are very interested in seeing that any proposal that changes the existing
procedure is made as workable as possible.

Very truly yours,
Original signed Robert E. Reed

Robert E. Reed
Attorney

RER:AD
ee Jones
Hedley
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2100 Central Tower
Se.n Frencisco 3

March 5, 1957

Thomas. E. Stanton, Jr., Esq.
Chairman, Californis Law Revision Comnission
111 Sutter Street, Rm. 2200
San Franciseo 4, California

Dear Mr. Stanton:

I am writing in supplementation of our telephone conversastion of
March 4 relating to the sction of the Board of Governors with respect to the Law
Revision Commiseion's proposal re taking instruetions to the jury rocm.

At its December 1956 meeting the Board of Governors had before it the
Interim Report of December 1956 of the Committee on Administration of Justice.
That repcrt indicates that by e bare majority the committee approved the
rinciple of the Commission's main proposal, recommending, however, that Penal
Section 1138 and CCP 614 be smended in part as follows:

"eedif they desire to be informed on any point of
Jaw arising in the cause, or ag to the meening of
any of the instructions given, they must require
the officer to conduct them In court.”

The Report indicates, tco, that suggestions were made that by rule it
be provided thet copy fiurnished to the jurcrs be devcid of cltations, ldentity
of the offering perty, numbers, and without interlineations or handwriting by the
judge. The Report indicates also that the majority felt that: (1) instructions
ere so involved and in such technicel language that the juror should have a copy;
{2) the Penal Code now permits such action and (3) many states have the procedure
and it has been declared improper in only one. The Report indicates that the
minority believed in part (and in brief) that: (1) in most cases inetructions are
gquite simple; (2) the procedure intrudes upon the essentisl functiocns of the
court to advise the Jury on matters of law; (3) "sea lawyers" will use law instead
of arguments on fact to advance their views; (k) the attention of the jury will
be diverted from issues of fect in its deliberations; and (5) scme objection was
made to the particular procedure provided, i.e., in giving the party or any juror
the right to invoke the procedure.

As I inferred sbove, the Report does not set forth in full the entire
deliberations of the Committee on Administration of Justice with respect to this
matter, nor is the foregoing a complete ststement of all of the views expressed.
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Upon consideration of the Interim Report, the Board disapproved the
proposel of the Commission. I am unable to tell you the reasons for the actions
of the several members of the Board. The minutes state ncne.

The Southern Section of the Committee on Criminel Iaw and Procedure
“disapproves the submission of jury instructicns to the Jury under the present
methods and practices and recommends further study as to the practical method
in correcting or in preparing jury instructions for submission to the jury
roam.” The minutes of the Southern Sectlon reveal that it was concerned about
the fact that parties requesting instructions ere identifiable, that where the
court modifies a written instruction that fact is apparent to the jury, resulting
in the danger of misuse of the instructions by the Jury. Its consideration went
to the metter of so preparing what is handed to the jury that no emphasis could
be inferred by the jury from identificstion, etec,

The Northern Section of the Committee on Criminsl Lew and Procedure
independently, and at a meeting subsequent to that held by the Southern Section,
recomuended referral of the proposal to the Judges Conference and the Judicial
Council.

Enclosed herewith please find copy of my memo of this date to Mr. Ball
relative to the matter.,

Very truly yours,

Jack A. Hayes
Secretary
JAH:D
¢ce: Messrs. Ball, Goldberg, McDonough




